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Executive Summary
Negotiating a commercial real estate lease in Canada is a complex, high-stakes process requiring diligent
preparation, legal awareness, and strategic flexibility. Research shows that nearly half of Canadian businesses
lease their premises, and many face lease expirations or renewals in the near future (www.statcan.gc.ca)
(www.statcan.gc.ca). This means an unprecedented share of tenants will be renegotiating terms or seeking
new space. At the same time, rising costs (insurance, taxes, maintenance) and changing market conditions
(hybrid work, sector-specific demand shifts) place additional pressure on lease economics (www.statcan.gc.ca)
(www.statcan.gc.ca).

Best practices demand that tenants (and landlords) conduct thorough pre-purpose due diligence: clarifying
business needs, analyzing budget and market rates, and engaging experienced real estate counsel
(www.bdc.ca) (www.bdc.ca). Critical lease terms – base rent, lease type (gross vs net), additional rent
obligations, term length, renewal or exit options, tenant improvements, permitted use, and remedies for default
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https://www.statcan.gc.ca/o1/en/plus/6514-many-canadian-businesses-time-move-has-come-or-not#:~:text=Nearly%20half%20%2849.1,one%20and%20three%20years%20left
https://www.statcan.gc.ca/o1/en/plus/6514-many-canadian-businesses-time-move-has-come-or-not#:~:text=Among%20small%20businesses%20with%20one,three%20to%20five%20years%20left
https://2727coworking.com/articles/shared-office-trends-2025
https://www.statcan.gc.ca/o1/en/plus/6514-many-canadian-businesses-time-move-has-come-or-not#:~:text=Among%20all%20businesses%20and%20organizations%E2%80%94whether,9
https://www.statcan.gc.ca/o1/en/plus/6514-many-canadian-businesses-time-move-has-come-or-not#:~:text=According%20to%20the%20Commercial%20Rents,the%20same%20quarter%20of%202022
https://www.bdc.ca/en/articles-tools/money-finance/buy-lease-commercial-real-estate/how-to-negotiate-commercial-lease-effectively#:~:text=Do%20a%20little%20homework%20before,your%20budget%20and%20preferred%20location
https://www.bdc.ca/en/articles-tools/money-finance/buy-lease-commercial-real-estate/how-to-negotiate-commercial-lease-effectively#:~:text=Ask%20the%20landlord%20for%20inducements,them%20over%20the%20lease%20duration


– all must be carefully understood and negotiated. Landlords, conversely, aim to secure creditworthy tenants
and protect their property value, often relying on standard-form leases with take-it-or-leave-it language.
Effective negotiation requires balancing these interests.

Legally, Canadian commercial leases are largely governed by contract law and commercial practice (with
Quebec under its Civil Code). Landmark cases have increasingly recognized a duty of good faith and honest
performance in contracts (www.mondaq.com) (www.mondaq.com). However, courts have also emphasized
freedom of contract: for example, the Québec Court of Appeal has confirmed that a lease renewal option –
absent a binding formula – is essentially an invitation to negotiate rather than an obligation to renew
(stikeman.com). Recent jurisprudence indicates that renewal negotiations themselves must be conducted in
good faith: excessive or unreasonable proposals (such as an exorbitant rent increase) can constitute an abuse
of rights and “border on bad faith” (stikeman.com). In practice, tenants and landlords must therefore pursue
negotiations honestly and constructively, even if one party is dissatisfied or wishes to exit the deal
(www.mondaq.com) (stikeman.com).

Numerous empirical and expert sources confirm that lease transactions involve wide-ranging considerations.
Detailed market data show modest rent growth: for example, office lease rates in late 2023 were roughly flat
(+1% YOY), while retail and industrial rents rose faster (www.statcan.gc.ca). Analysts note a “flight-to-quality”
in office leasing, as tenants favor Class A spaces and flexible terms amidst high vacancy
(www.altusgroup.com). Tenants are advised to leverage weak submarkets (seeking rent concessions, free
rent, improvement allowances) while wary of hidden costs. Landlords, in turn, may offer tenant inducements or
fit-up financing in competitive markets but will insist on credit support (guarantees or letters of credit) from
smaller tenants (www.bdc.ca) (www.bdc.ca).

This report systematizes these insights into a comprehensive guide. After a background on Canadian market
trends and legal frameworks, it examines each key lease component and negotiation tactic in depth. It
interweaves quantitative data, authoritative advice, and recent court decisions to illustrate how best practices
evolve in light of real-world outcomes. Case studies – from pandemic-era litigation to fresh Québec rulings –
demonstrate pitfalls and lessons. The analysis concludes by considering future trajectories (e.g. digital hybrid
work, legal reforms on competition in leasing) and summarizing practical takeaways. Throughout, claims are
supported by credible sources (BDC, Statistics Canada, leading law firms, and courts), ensuring a rigorous,
evidence-based report.

Introduction and Background
Commercial leasing is a cornerstone of the Canadian economy. Nearly half of Canadian businesses rent their
premises (www.statcan.gc.ca). A lease typically involves substantial financial commitments – base rent alone
often forms one of the largest fixed costs after payroll (www.bdc.ca). Unlike residential tenancies, commercial
leases are negotiated by businesses and investors who have varied bargaining power. The market includes
anything from a corner retail store to a sprawling warehouse or an office tower. In most provinces, commercial
leases are governed primarily by contract law (with little regulatory rent control), though the parties’ rights and
obligations can vary by jurisdiction. For example, Québec’s Civil Code imposes some lease-specific rules (e.g.
concerning renewal options and eviction) that differ from common-law provinces (where courts rely on case
law and general contract principles).
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https://2727coworking.com/articles/commercial-lease-sub-lease-quebec
https://www.mondaq.com/canada/landlord-tenant-leases/1347018/have-a-little-faith-in-me-good-faith-in-leasing-lately#:~:text=The%20duty%20of%20good%20faith,6
https://www.mondaq.com/canada/landlord-tenant-leases/1692116/alberta-court-clarifies-duty-of-good-faith-in-commercial-lease-disputes#:~:text=Although%20the%20Court%20concluded%20that,does%20mean%20that%20parties%20should
https://stikeman.com/en-CA/kh/real-estate-municipal/quebec-court-of-appeal-clarifies-the-rules-of-engagement-when-negotiating-renewal-terms-2025#:~:text=The%20Court%20of%20Appeal%20sided,to%20determine%20the%20rent%20or
https://stikeman.com/en-CA/kh/real-estate-municipal/abuse-contractual-rights-during-renegotiation-commercial-leases-unreasonable-offers#:~:text=The%20landlord%E2%80%99s%20offer%20to%20set,was%20made%20to%20protect%20the
https://www.mondaq.com/canada/landlord-tenant-leases/1692116/alberta-court-clarifies-duty-of-good-faith-in-commercial-lease-disputes#:~:text=Although%20the%20Court%20concluded%20that,does%20mean%20that%20parties%20should
https://stikeman.com/en-CA/kh/real-estate-municipal/abuse-contractual-rights-during-renegotiation-commercial-leases-unreasonable-offers#:~:text=The%20landlord%E2%80%99s%20offer%20to%20set,was%20made%20to%20protect%20the
https://2727coworking.com/articles/canadian-office-rent-levels
https://www.statcan.gc.ca/o1/en/plus/6514-many-canadian-businesses-time-move-has-come-or-not#:~:text=According%20to%20the%20Commercial%20Rents,the%20same%20quarter%20of%202022
https://2727coworking.com/articles/montreal-office-vacancy-2025-market-analysis
https://www.altusgroup.com/insights/canadian-commercial-real-estate-market-update-q1-2025/#:~:text=,towards%20premium%20Class%20A%20spaces
https://www.bdc.ca/en/articles-tools/money-finance/buy-lease-commercial-real-estate/how-to-negotiate-commercial-lease-effectively#:~:text=%E2%80%9CThey%20just%20sign%20whatever%20they%E2%80%99re,open%20to%20negotiation%2C%E2%80%9D%20he%20says
https://www.bdc.ca/en/articles-tools/money-finance/buy-lease-commercial-real-estate/how-to-negotiate-commercial-lease-effectively#:~:text=Ask%20the%20landlord%20for%20inducements,them%20over%20the%20lease%20duration
https://www.statcan.gc.ca/o1/en/plus/6514-many-canadian-businesses-time-move-has-come-or-not#:~:text=Nearly%20half%20%2849.1,one%20and%20three%20years%20left
https://www.bdc.ca/en/articles-tools/money-finance/buy-lease-commercial-real-estate/how-to-negotiate-commercial-lease-effectively#:~:text=Rent%20can%20be%20one%20of,repercussions%20for%20your%20company%E2%80%99s%20profitability
https://2727coworking.com/articles/canadian-commercial-industrial-rent-history
https://2727coworking.com/articles/canadian-commercial-industrial-rent-history


Negotiation is essential because leases are “typically open to negotiation” and can contain many hidden
costs (www.bdc.ca). Yet studies and practitioner reports show that many entrepreneurs sign leases without
fully reviewing them (www.bdc.ca). This can be catastrophic if onerous terms go unnoticed. The Business
Development Bank of Canada (BDC) warns, “If you’re not careful, [hidden lease costs] could have serious
repercussions for your company’s profitability” (www.bdc.ca). </current_article_content>Statistically, about one
in six businesses had less than one year remaining on a lease in mid-2024 (www.statcan.gc.ca), signaling a
wave of upcoming renewals or relocations. In that environment, negotiation leverage depends on market
conditions (vacancy, demand) and the tenant’s creditworthiness, making advance planning crucial.

Recent economic trends amplify the stakes. As of 2025, many markets are experiencing higher vacancies
and cautious demand, but the effects are uneven. Altus Group reports first-half 2025 commercial real estate
investment volumes fell 24% from a year earlier (www.altusgroup.com), reflecting broad uncertainty. Office
availability remains high (office vacancy ~17% nationally (www.altusgroup.com)) while industrial space is
tightening in some regions (national industrial availability ~6% (www.altusgroup.com), up a bit YOY).
Meanwhile, retail leasing has stabilized with sharply increased investment in necessity-anchored shopping
centers (www.altusgroup.com) (www.altusgroup.com). In large cities like Toronto, demand is shifting: for
example, Toronto retail and industrial rents grew more quickly than office rents in late 2023
(www.statcan.gc.ca). In Alberta, retail rents even saw 6.0% yearly growth vs. flat office rents
(www.statcan.gc.ca). These sectoral trends influence negotiation: tenants in soft office markets may press for
lower rents or more flexible terms, while those in red-hot industrial districts could face bidding pressures.

At the same time, migration patterns and consumer behaviors (e.g. telework, e-commerce) reshape space
needs. In the pandemic’s aftermath, many surveyed businesses expected to shrink their office footprint
(www.statcan.gc.ca). StatCan noted that as early as Q3 2021, 14.7% of Canadian businesses anticipated
reducing office space due to telework (www.statcan.gc.ca). By 2025, this trend has partially continued. Public
institutions and smaller tenants are frequently seeking flexible or short-term leases. Landlords are responding
with incentive-heavy packages to secure creditworthy tenants, including multiple months of free rent or
landlord-funded build-outs (www.bdc.ca). Law firms caution that tenants should always ask for inducements,
noting “you’d be surprised what you may get offered” if the landlord has motivated occupancy needs
(www.bdc.ca).

In short, today’s market context demands thorough due diligence and informed bargaining. Negotiators must
understand not just the text of a lease, but the broader economic and legal environment. This introduction has
sketched the business and legal landscape – the rest of this report drills into specifics: the governing statutes
and case law, the negotiate-able lease provisions, strategic considerations for each side, and concrete
examples of how disputes are decided in courts.
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https://www.statcan.gc.ca/o1/en/plus/6514-many-canadian-businesses-time-move-has-come-or-not#:~:text=Nearly%20half%20%2849.1,one%20and%20three%20years%20left
https://www.altusgroup.com/insights/canadian-commercial-real-estate-market-update-q2-2025#:~:text=,period%20in%20the%20previous%20year
https://www.altusgroup.com/insights/canadian-commercial-real-estate-market-update-q1-2025/#:~:text=,towards%20premium%20Class%20A%20spaces
https://www.altusgroup.com/insights/canadian-commercial-real-estate-market-update-q1-2025/#:~:text=The%20Canadian%20industrial%20sector%20experienced,year%20%28Figure%205
https://www.altusgroup.com/insights/canadian-commercial-real-estate-market-update-q2-2025#:~:text=,and%20properties%20with%20redevelopment%20potential
https://www.altusgroup.com/insights/canadian-commercial-real-estate-market-update-q1-2025/#:~:text=Retail%20investment%3A%20Essential%20demand%20drives,growth
https://www.statcan.gc.ca/o1/en/plus/6514-many-canadian-businesses-time-move-has-come-or-not#:~:text=The%20price%20to%20lease%20retail,space%20because%20of%20more%20telework
https://www.statcan.gc.ca/o1/en/plus/6514-many-canadian-businesses-time-move-has-come-or-not#:~:text=The%20gap%20between%20types%20was,no%20change%20for%20office%20space
https://www.statcan.gc.ca/o1/en/plus/6514-many-canadian-businesses-time-move-has-come-or-not#:~:text=The%20price%20to%20lease%20retail,for%20information%20and%20cultural%20industries
https://www.statcan.gc.ca/o1/en/plus/6514-many-canadian-businesses-time-move-has-come-or-not#:~:text=The%20price%20to%20lease%20retail,for%20information%20and%20cultural%20industries
https://www.bdc.ca/en/articles-tools/money-finance/buy-lease-commercial-real-estate/how-to-negotiate-commercial-lease-effectively#:~:text=Ask%20the%20landlord%20for%20inducements,them%20over%20the%20lease%20duration
https://www.bdc.ca/en/articles-tools/money-finance/buy-lease-commercial-real-estate/how-to-negotiate-commercial-lease-effectively#:~:text=Ask%20the%20landlord%20for%20inducements,them%20over%20the%20lease%20duration


Legal and Regulatory Framework
Nature of Commercial Leases in Canada
Canadian commercial leases are private contracts. Unlike residential tenancies (which often fall under
stringent provincial landlord-tenant laws), commercial leases have relatively few statutory protections. In
most provinces, there is no universal rent control or standardized form – negotiation largely dictates terms
(stikeman.com). That said, provinces do impose some overlay: for example, Alberta and Ontario have
legislation governing commercial tenancy termination and assignment, but these laws are sparse compared to
residential acts. Québec, under the Civil Code, requires (i) written leases, (ii) landlord consent for majority
assignment (with compensation if unreasonably refused), and (iii) clear processes for renewal. Other provinces
rely on common law and equitable doctrines. As one landmark summary observes, “the freedom of contract
principle prevails” in commercial leasing – parties are generally bound by what they agree (stikeman.com).

Recent case law has increasingly filled gaps. In the realm of obligations during performance of lease
contracts, the Supreme Court of Canada (SCC) has enshrined a general duty of honest and reasonable
performance in all contracts (www.mondaq.com). Under Bhasin v. Hrynew (2014), courts now deem
disallowing lies or “opportunistic bad faith” in contractual dealings (www.mondaq.com). SCC later extended
this in Callow v. Zollinger (2019) to require discretionary powers under a contract be exercised in good faith
(www.mondaq.com). More recently, the Alberta Court of King’s Bench upheld that these duties persist even
during heated litigation and lease disputes (www.mondaq.com). The bottom line: tenants and landlords cannot
deliberately mislead each other – even outside express lease provisions, they owe each other honesty.

However, the courts are clear that entering or negotiating a contract does not mandate cooperation.
There is no automatic duty to negotiate in good faith before a lease is formed (www.mondaq.com)
(www.mondaq.com). The SCC has expressly left any general pre-contractual obligation “for another time”
(www.mondaq.com). In practice, this means each party can reasonably act in its self-interest during talks. For
example, an Ontario appellate decision denied any duty to disclose onerous terms during negotiations beyond
not actively deceiving the other party (www.mondaq.com). A Saskatchewan court similarly rejected a duty to
avoid “strategically uncertain language” in pre-contract discussions absent a special relationship
(www.mondaq.com). Thus, while misrepresentation and fraud remain illegal, mere hard-bargaining is
permitted.

Competition Law and Lease Provisions
Beyond contract law, Canadian competition law (Competition Act) can affect certain onerous lease terms. The
Competition Bureau has issued Preliminary Property Controls Guidelines warning that some “property
controls” in leases – notably tenant exclusivity clauses or restrictive covenants limiting competition – could
be challenged as anticompetitive (mcmillan.ca). For instance, a clause preventing a neighboring landlord from
leasing to a competitor might, in theory, attract scrutiny under abuse-of-dominance or anticompetitive
collaboration provisions of the Act (mcmillan.ca) (mcmillan.ca). In practice, enforcement in Canada remains
untested, but large landlords and tenants are advised to ensure any exclusivity is justified (e.g. limited to a mall
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https://stikeman.com/en-CA/kh/real-estate-municipal/abuse-contractual-rights-during-renegotiation-commercial-leases-unreasonable-offers#:~:text=However%2C%20in%20Grains%20Boivins%20inc,to%20border%20on%20bad%20faith
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https://www.mondaq.com/canada/leasing/948400/have-recent-cases-imposed-a-duty-to-negotiate-in-good-faith#:~:text=Recap%20on%20duty%20to%20negotiate,in%20faith
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https://mcmillan.ca/insights/the-competition-bureau-goes-property-hunting-in-search-of-anticompetitive-leases/#:~:text=PPCGs%20imply%20that%20if%20a,means%20certain%20under%20the%20Act


context) and not blanket. Any breach of competition law (still rare in leasing) could void a clause or even
expose parties to penalties. Parties should thus review clauses like “exclusive use” or radius covenants in light
of these emerging guidelines.

Statutory Protections and Requirements
Written Leases: Most provinces require commercial leases to be in writing if the term exceeds one year
(this avoids inadvertent statutory renewals under the Statute of Frauds). Some jurisdictions have no
minimum; others (e.g. BC) require renting longer than 3 years to have written form. Regardless, best
practice is a formal written lease for clarity.
Assignment and Subletting: Unless the lease says otherwise, tenants generally need landlord consent
to assign or sublease, but consent cannot be unreasonably withheld in some provinces (typically if the
incoming tenant is as creditworthy) (www.statcan.gc.ca). Québec even provides a statutory right to
continue the lease if a tenant’s business is sold (the “pacte de préférence” rights), subject to landlord’s
refusal criteria. Leases often expand or restrict these statutory defaults.
Implied Covenants: In common law provinces, the lease carries an implied covenant of quiet
enjoyment (tenant’s right to undisturbed use) and that the property is fit for intended use (to the extent
reasonably so) (www.mindengross.com). Landlords implicitly promise to obtain and keep in good
standing the necessary title and zoning. Where comon areas exist, leases may imply that landlords
maintain common spaces. Tenants should confirm these obligations in writing, as case precedents (e.g.
Kjargaard Heating & Cooling v. Chakraborty, SK) show courts can hold landlords liable for interruptions
even if rent continues (www.mindengross.com).
Frustration and Force Majeure: Canadian law recognizes frustration of contract only in rare cases
(e.g. permanent destruction of premises by fire or war) – most COVID-like shutdowns traditionally did
not excuse rent unless the lease contains a force majeure or abatement clause. Courts have generally
enforced clear lease terms during economic disruptions (see Cherry Lane v. Hudson’s Bay below).
However, leases may include force majeure clauses shifting risk of unforeseen events. Absent specific
language, negotiating for an abatement clause to suspend rent during government-mandated closures is
now seen as prudent.

In sum, while commercial tenants enjoy broad freedom to contract, they must be cautious: once signed, the
agreement governs unless successfully challenged (a high bar). Understanding both the legislated defaults
and the positive duties imposed by recent jurisprudence – notably, the duty of honest performance – is crucial.
The old adage applies: Work towards a lease as if you’ll be bound by it forever (because you might be). The
proceeding sections dissect the elements of leases and negotiation strategies with these legal anchors in
mind.
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Market Context and Trends
Current Market Conditions
Vacancy and Demand: As of 2025, vacancy rates and market dynamics vary widely by sector and region.
(www.altusgroup.com) (www.statcan.gc.ca) Industrial and suburban retail remain relatively tight, whereas
downtown offices in many cities still carry high availability (e.g. ~17% nationally (www.altusgroup.com)). This
means high-quality industrial tenants have somewhat less leverage (though still face possible renegotiations
as supply catches up), whereas office tenants (especially in lower-tier buildings) may negotiate aggressively or
flee. For instance, Class A downtown offices are now commanding the lion’s share of leasing activity
(www.altusgroup.com), reflecting a “flight-to-quality.” Landlords with surplus Class B/C space often offer
discounts to entice modest defaults into tenancy. Tenants should monitor local trends: in markets where
vacancy has climbed, they can reasonably request rent abatements or shortened commitments.

Lease Rates: In late 2023, Canada-wide lease rate indices crept upward: Q4 retail rents +2.8% YOY and
industrial +3.2%, but office was only +1.0% (www.statcan.gc.ca). Regional disparity exists – Alberta saw retail
rents surge ~5.9% (www.statcan.gc.ca), while in Toronto, retail jumped +4.2% but downtown office only +0.7%
(www.statcan.gc.ca). Tenants should obtain current market rent data. Industry sources like commercial real
estate brokers, market surveys, or portals can help benchmark asking rates. BDC advises tenants to “talk to a
commercial realtor to get up-to-date market lease rates” in the area, so as to use any above-market asking
rent in bargaining (www.bdc.ca).

Economic Factors: Interest rates remained relatively high in 2024–25 (Bank of Canada held at 2.75% through
mid-2025 (www.altusgroup.com)), which cools speculative demand but may limit new construction. Slower
immigration flows and an uncertain economic outlook have tempered retail and office leasing casts
(www.altusgroup.com) (www.altusgroup.com). Conversely, retail grocery-anchored centers and light industrial
are feasting on e-commerce and consumer essentials. Recent investor reports highlight “gun-jumper” trends:
downtown Class AA office is back in favor due to redevelopment hopes (www.altusgroup.com), while thiblage
of older offices continues. For tenants, this implies that landlords’ motivations vary. A neighborhood grocery-
anchored mall, for example, is likely profitable for owners, making them lean towards stable deals; a small
shopping strip or outmoded office, by contrast, may prompt landlords to propose aggressive increases to force
exits (as seen in the Quebec case below).

Lease Timing: StatCan data shows many small businesses (1–4 employees) have short-term leases: ~23.5%
with <1 year left (www.statcan.gc.ca), and ~49.9% with 3–5 years. This means nearly three-quarters of small
tenants are on leases expiring in the next few years (www.statcan.gc.ca). Sector-wise, healthcare, professional
services, arts/recreation, and non-profits particularly faced near-term expirations (www.statcan.gc.ca).
Accordingly, tenants should act early on renewal negotiations. In Quebec, recent cases highlight this: both in
2177 23rd Avenue v. Pival and Grains Boivins, the parties tangled in disputes sparked by renewal clauses not
being triggered properly. Key lesson: if your lease has a renewal clause or a fixed term ending, start as soon
as the window opens (which can be tight – Pival shows 60-day periods can be contested) to avoid losing
rights.

Regional Differences:
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https://www.altusgroup.com/insights/canadian-commercial-real-estate-market-update-q1-2025/#:~:text=,towards%20premium%20Class%20A%20spaces
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https://www.statcan.gc.ca/o1/en/plus/6514-many-canadian-businesses-time-move-has-come-or-not#:~:text=Among%20small%20businesses%20with%20one,three%20to%20five%20years%20left
https://www.statcan.gc.ca/o1/en/plus/6514-many-canadian-businesses-time-move-has-come-or-not#:~:text=Among%20businesses%20who%20were%20leasing,to%20go%20on%20their%20lease


Quebec: Here, renewal options in leases are common but stringently interpreted. Recent 2025
decisions (analyzed below) underscore that landlords can be found at fault if they impose unreasonable
terms when a tenant validly exercises a renewal option. Tenants in Québec will negotiate with the Civil
Code backdrop (e.g. Art. 1851 C.c.Q. on assignment, and Arts. 1865-1872 on renewal rights), but be
aware that Quebec courts will carefully scrutinize the reasonableness of renewal offers (stikeman.com).
Alberta: Often seen as very landlord-friendly, Alberta still requires honesty in lease dealings. The 2025
CNOOC case (Alberta QB) clarifies even here one must act honestly in good faith, including during
disputes (www.mondaq.com). However, Alberta has no provincial restrictions on raising rent or evicting
tenants (other than normal notice for non-payment or term end).
Ontario/B.C./Other: Most commercial leasing is private except in specialized areas (e.g. some
shopping mall co-tenancy laws in Ontario). Courts in these provinces will interpret leases based on their
written text and general principles. Ontario courts have shown reluctance to infer extra-textual
obligations (e.g. no duty to renegotiate rent absent clause requiring it).

Market Data and Statistics
A few key statistics ground our analysis:

Lease Structure: About 51.0% of Canadian businesses on lease (June 2024) were on gross rent leases
(fixed all-in rent), while 24.6% were on triple net leases (tenant pays base rent plus taxes, insurance,
maintenance) (www.statcan.gc.ca). Lease formulation affects negotiation: gross leases mean rent can
include a premium for assumed contingencies, whereas net leases expose tenants to fluctuating
operating costs. Tenants should clarify exactly what falls under “additional rent” – understanding this
distinction is crucial for budgeting. (www.mondaq.com) (www.bdc.ca).
Rent-to-Revenue: Industry advice suggests a business should not spend more than ~20% of gross
revenues on rent, with 10% as a safer target (www.connect4commerce.ca). In negotiating, tenants must
scrutinize if the rent aligns with sustainable revenue targets, and landlords will project potential rent vs.
competitor businesses.
Upcoming Expiries: StatCan’s Canadian Survey on Business Conditions (2024) found ~17.8% of
businesses leasing their space had under one year left on their lease (www.statcan.gc.ca). For small
businesses (1–4 employees), 23.5% had <1 year left and 49.9% had 3–5 years left (www.statcan.gc.ca).
The implication is a large cohort facing imminent renewals, often while operating on thin margins.
Economic Cost Pressures: Nearly half of all businesses cited rising insurance and maintenance costs
as major concerns (www.statcan.gc.ca). These costs often become payable through leases (common
area charges, utilities, property taxes), making negotiation of caps and audit rights critical (see Key
Lease Terms below).

The upshot of these trends is that context matters in negotiations. A tenant renewing in a tight industrial
market may not expect free rent, whereas a retailer renewing amid high vacancy might secure months of free
rent or tenant improvement allowances. In all cases, having these data on hand (or their proxies via brokers
and market reports) will strengthen a tenant’s or landlord’s position.
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https://www.statcan.gc.ca/o1/en/plus/6514-many-canadian-businesses-time-move-has-come-or-not#:~:text=Among%20small%20businesses%20with%20one,three%20to%20five%20years%20left
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Key Lease Components and Negotiation
Points
The heart of lease negotiation lies in the contract’s provisions. The following sections analyze critical lease
elements, outlining what tenants and landlords typically seek, and how negotiations can shape outcomes.

Rent and Financial Obligations
Lease Type (Gross vs. Net): Leases generally fall on a spectrum from gross to triple-net. In a gross
lease, the tenant pays a single all-in rent; landlord covers taxes, insurance, and most operating costs
(www.mondaq.com). A modified gross may split expenses. In a net lease, the tenant pays base rent
plus one or more cost categories (property taxes, insurance, utilities). Double-net (taxes + insurance)
and triple-net (NNN) (taxes, insurance, maintenance) are common commercial forms (www.bdc.ca).
Each type shifts risk: landlords prefer net leases to pass costs through, while tenants often push for
gross (or at least caps on increases). When negotiating, tenants should clarify all definitions. As advised
in the literature, “always double check what you must pay for” under your net lease, since landlords
sometimes sneak additional obligations into a “single-net” structure (www.bdc.ca).

Negotiation Tip: If offered a gross lease (often in retail centers), confirm it covers everything listed
(utilities, common areas, etc.). If net, insist on a clear definition of “Operating Costs” or common area
maintenance (CAM). Try to negotiate caps on operating cost increases or exclusions for capital
expenditures, as MG Minden Gross notes that landlords sometimes include amortized capital costs
unless tenants resist (www.mondaq.com). Where possible, request historical CAM budgets to gauge
true costs, since Malaysian rollover can surprise tenants. For high-demand markets, tenants might
accept NNN to get a lower base rent; if so, demand transparency (e.g. annual statements of costs).

Base Rent: Base rent is typically negotiated on a per-square-foot basis. Landlords will point to market
rents and demand increases over prior term. Tenants should obtain comparable lease data. The BDC
suggests “get an idea of market rents…and compare them with the landlord’s asking rent” and use that
as leverage (www.bdc.ca). If the asking rent is well above street rates, tenants can demand a lower
figure. It can also be wise to negotiate rent staggering (e.g. annual increases or stepped rents) rather
than one big jump at renewal. Tying rent increases to CPI or fixed percentages gives predictability.

Additional Rent (CAM, Taxes, Insurance): In a net or triple-net lease, tenants also pay additional
rent. This includes proportionate share of property taxes, insurance, utilities (water, electricity), and
operating costs like snow removal, janitorial, landscaping, and management fees (www.mondaq.com)
(www.mondaq.com). These charges can be substantial. Key negotiation points:

Proportionate Share: Ensure you pay only your fair share. Tenants should examine exactly how
the landlord calculates the “denominator” of total leasable area. Landlords sometimes inflate
tenants’ share by excluding certain areas (e.g. anchor spaces on different terms)
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https://www.mondaq.com/canada/landlord-tenant-leases/1200820/commercial-leasing-bulletin-tenant-negotiating-101-a-simple-guide-to-the-commercial-lease#:~:text=Generally%20speaking%2C%20a%20commercial%20lease,lease%20or%20a%20net%20lease
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https://www.mondaq.com/canada/landlord-tenant-leases/1200820/commercial-leasing-bulletin-tenant-negotiating-101-a-simple-guide-to-the-commercial-lease#:~:text=Operating%20Costs%2FCommon%20Area%20Costs


(www.mondaq.com). Tenants should resist clauses allowing the landlord sole discretion to
reallocate costs, which can create hidden burdens. If multiple tenants share unevenly, negotiate
for a cap or graduated thresholds.
Excluded Items: Structural repairs and capital expenditures ideally stay with the landlord, or if
tenants pay, should be amortized. Tenants should exclude or limit unusual expenses (e.g. major
roof replacement) from CAM. Request clear definitions and examples of what counts.
Audit Rights: Always try to obtain the right to audit the landlord’s CAM ledger once a year. This
prevents inflated budgets.
Utilities: Check if utilities are separately metered or included. If included, negotiate for a sub-
meter or cap if usage is unpredictable.

Case Example: A 2023 MG Minden Gross bulletin points out tenants should “carefully review the
definition of the proportionate share” and avoid clauses letting landlords arbitrarily reallocate costs
(www.mondaq.com). In competitive markets, tenants may succeed in capping CAM increases to a fixed
percentage per year.

Percentage Rent and Breakpoints: Retail tenants (especially in malls) often pay a percentage of sales
above a certain ceiling (breakpoint). Two types exist: natural breakpoint (calculated by dividing base rent
by percentage) or artificial breakpoint (a negotiated sales threshold) (www.mondaq.com). Tenants
should understand how the breakpoint is set. A natural breakpoint ties rent strictly to market; an artificial
one can be negotiated lower if the market suggests so. Always clarify what constitutes “gross sales” and
exclude things like tax or inter-company transfers. A dangerous trap: some landlords may try to include
revenue streams tenants consider non-retail (e.g. vending or ATM commissions) in the base. Clearly
define included sales, and consider requesting a lower percentage rate if volume projections are
uncertain.

Common Area Costs (CAM): Tenants in multi-tenant buildings or malls pay CAM charges, which reflect
maintenance of lobbies, parking lots, etc. (www.mondaq.com). Negotiation points are similar to
operating costs above: ensure you only pay for genuinely shared common areas. If your business uses
less of a facility (e.g. a suburban warehouse with abundant parking), argue for a smaller proportional
share. Tenants should also ensure that structural components (like boiler repairs) are landlord
obligations, or at least amortized over long periods. Case law (and good practice) says landlords should
not allow tenants to “subsidize” others via unfair CAM allocation (www.mondaq.com). Establishing a
transparent CAM formula is key.

Security and Guarantees: Landlords commonly seek security for payment – often a deposit, letter of
credit, or personal guarantee from principals. Tenants should negotiate to minimize exposure: for
example, capping the deposit at a few months’ rent, or replacing a personal guarantee with corporate
guarantees once certain conditions are met. If a deposit is held, clarify its use (interest? return on exit?).
Lawyers caution that without strong credit, small businesses may not get rid of guarantees, but it should
be capped and contingent (e.g. only if lease-break“).

Incentives and Rent-Free Periods: In slack markets, landlords may offer tenant inducements such as
free rent months or fit-up allowances (www.bdc.ca). Always ask candidly for such incentives. BDC notes
it’s “common for landlords to offer two or three [months] rent free,” and sometimes to finance
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renovations (www.bdc.ca). These inducements effectively reduce effective rent. From the tenant side,
negotiating a generous build-out package can offset high rent. Landlords, expecting to lease faster, will
often have standard packages (e.g. $X/sf for improvements) – tenants should compare the landlord’s
build-in allowance with actual needed costs.

Lease Duration, Renewal, and Termination
Term Length: Commercial leases range from month-to-month to long terms (often 5–10+ years).
Longer terms usually mean lower annual rent or free rent periods; short terms cost more per square foot
but give flexibility. BDC advises that if near-term needs are uncertain, a shorter initial term may be
wise even at a higher per-sf rent (www.bdc.ca). This lets tenants renegotiate (or relocate) quickly if
business pivots. In growth scenarios, a longer term secures space stability. Negotiations around term
often tie into renewal options and break rights (below).

Renewal Options: Often one of the most valuable tenant rights, a renewal option allows a tenant to
extend the lease on predetermined notice (e.g. written notice 6–12 months before expiry)
(stikeman.com). Key terms include the renewal term length and how renewal rent is set. Rent can be
fixed by formula (CPI increases, fixed %), or “market rent” to be mutually agreed. If “market rent,” the
lease should specify an arbitration process if parties can’t agree. If silent, tenants risk a lopsided
negotiation or losing the option altogether, as in Pival (stikeman.com).

Quebec Cases: Recent Québec decisions spotlight renewal negotiations. In 2177 23rd Avenue v. Pival
(QCCA 2025), the court held that a lease’s renewal clause (which required parties to negotiate market
rent within 60 days) was not a binding commitment to renew, but merely an invitation to negotiate
(stikeman.com). Because the parties failed to conclude an agreement in time, the option cancelled
according to its terms. The Quebec Court emphasized “freedom of contract”: neither party was obliged
to finalize a renewal absent mutual consent. However, tenant arguments that the landlord had waived
technical defects (e.g. late notice) were rejected – a reminder to strictly follow procedural notice rules
(stikeman.com).

Building on that, the Québec Superior Court in Grains Boivins v. Élevages St-Georges (QCCS 2025)
found that landlords must still treat the negotiation in good faith. There, the landlord offered an
exorbitant 438% rent increase instead of negotiating proportionately (stikeman.com). The court held this
was an abuse of rights bordering on bad faith: rather than genuinely seeking agreement, the landlord
“took advantage” of a corporate sale to push the tenant out (stikeman.com). The outcome was that the
lease continued (the tenant’s offer was deemed reasonable). The case underlines that even if renewal is
not guaranteed, a landlord cannot entrap a tenant with an absurd demand.

Takeaway: Tenants should clearly understand their renewalOption conditions. If “negotiation” is required,
build in dispute resolution (e.g. rent arbitration or binding appraiser selection). If renewal rent is “market”,
negotiate a fair process (e.g. independent appraisers). Put precise deadlines and clarity in the clause:
Pival shows strict interpretation of time delays can foil a tenant’s option (stikeman.com). Landlords
should likewise set realistic parameters; courts will penalize “all or nothing” tactics that undermine good
faith.
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Early Termination/Break Clauses: Tenants often seek the right to exit early (or expand/contract) if
business needs change. A break clause allows the tenant (or sometimes landlord) to end the lease
after a point, typically in exchange for a predetermined penalty (e.g. paying remaining rent, or a fixed
fee). Alternatively, tenants request the ability to assign or sublease if they need out. BDC advises
examining “if your sales decline or you want to expand... how can you break the lease?” (www.bdc.ca).
A common provision might allow termination upon six months’ notice plus payment of a fixed sum (e.g. 3
months’ rent) or continued obligation to pay rent through the notice period.

Tenants should negotiate flexibility: for instance, ask for multiple exit rights (partial or complete) with
graduated penalties. Landlords will limit these heavily, fearing foreclosure on the space. Including an
assignment/sublease clause is thus critical; it allows the tenant to transfer obligations (subject to
landlord consent) rather than outright break. For many smaller tenants, a broad sublease right (subject
to not competing against the landlord’s interests) can serve as a safety valve if business falters.
However, landlords will require any assignee to be creditworthy.

Practically data-driven strategy is useful: only a small fraction (≈2.5%) of businesses report complex
lease disputes, but as many as 1.8% face landlord disputes (www.statcan.gc.ca). This suggests break
clauses can be a pressure point. If secured at all, they should be heavily negotiated, e.g. including a
“shared remaining term” split in the penalty instead of paying 100%. Lawyers often recommend linking
the break penalty to actual mitigation: if landlord re-leases, the tenant’s liability drops accordingly.

Renegotiation and Mutual Breaks: An increasingly common feature is a mutual break (win-win
break): either party can terminate on short notice if business conditions warrant. For example, AIG and
others began inserting clauses allowing termination for any reason on X months’ notice. Tenants can
use these to retain strategic flexibility; landlords sometimes accept them in high-vacancy climates to
attract tenants. However, this moves risk to the landlord after the break date. Always detail what
happens if a mutual break is exercised (are there penalties or only notice?).

Expiry and Holding Over: Confirm what “holding over” defaults apply. Some leases specify that
premiums rent kicks in if you stay beyond term (a common 150% or 200% penalty). Landlords often set
these to discourage holdover; tenants should note them carefully and seek either a fair penalty or an
automatic tenancy extension on old terms (if possible). Provincial law sometimes provides that in
absence of precise terms, rent becomes double.

Tenant Improvements and Alterations
Most businesses require customized space (e.g. build-outs, signage). Key points:

Leasehold Improvements (Tenant Fit-up): Determine in advance what work you plan. Negotiate for
the lease to explicitly allow those improvements and compliance with zoning (www.bdc.ca). Tenants
typically request either a Landlord Build (LL pays fixed fit-up allowance, say $ per sq. ft. upfront) or
Tenant Build with Landlord Contribution (Landlord reimburses a portion of costs). More creative terms
include amortizing the fit-up cost over rent (i.e. higher rent but no upfront cash). Landlords are often
willing to offer fit-up allowances to secure a long-term tenant. The critical negotiation tip is to tie
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reimbursement of improvements to the lease: for instance, require that if the landlord terminates (e.g.
sells building) or the tenant exercises break, the landlord pays back some share of unamortized fit-up
costs (www.bdc.ca). From the tenant’s view, this shifts risk of heavy capital outlays.

Alterations: Beyond initial fit-up, the lease should specify which party pays for maintenance/repair of
the improvements. Typically, once installed, tenant is responsible for maintaining non-structural
alterations. Discuss who owns installed equipment at lease end (commonly, trade fixtures can be
removed by tenant; built-in improvements usually stay unless negotiated). Landlords will insist on
approving any alterations (usually requiring plans), so secure a clause that consents cannot be
unreasonably withheld. Also, reading “remove at own cost” can be costly; try to avoid a full removal
clause if the improvements have value.

Permitted Use and Exclusivity
Permitted Use Clause: This clause defines exactly what business the tenant can operate. Tenants want
a broad description (“all lawful general office uses,” for instance) so as not to restrict future pivot.
Landlords often demand narrow scope to prevent competition (especially in retail). Use negotiations to
ensure the use is flexible enough to accommodate growth or changes in business model. For example,
a retailer might insist that displaying any consumer goods is fine. Also note: some provinces (Quebec)
may void overly broad uses if found unconscionable, so clarity is best.

Exclusive Use and Competitor Clauses: Retail tenants aggressively negotiate so-called competitor
clauses, whereby the landlord agrees not to lease other space in the building or center to direct
competitors (www.bdc.ca). This protects sales volume. Conversely, landlords resist large exclusivity
guarantees that could hinder leasing the rest of property. Best practice is to specifically list excluded
competitor activities and perhaps limit the radius or type (e.g. a coffee shop might bar another coffee
shop but allow a restaurant). Landlords might concede a limited exclusivity in a mall if the tenant is a key
anchor, but typically only on a smaller scale. Competition law (see above) may also discourage overly
broad exclusives.

Co-tenancy Clauses (Retail): Tenants, especially in malls, often require a co-tenancy clause: if an
anchor or specified number of tenants vacates, the tenant can reduce rent or even exit the lease. In
Canada, there is no statutory co-tenancy rights – these are purely contractual. Tenants should negotiate
explicit co-tenancy protections (e.g. “if the mall has <x anchors or <y% occupancy, then rent abates to
[xx] or tenant may terminate”). Landlords hate these but may offer them to secure anchor tenants (like
Gap or Cineplex). If possible, limit triggers or set a finite timeframe to exercise the option after a hole
opens.

Other Key Provisions
Security and Default: Leases enumerate defaults (e.g. non-payment, breach of covenants,
bankruptcy). Tenants should negotiate cure periods (time to remedy a default) and grace periods for late
rent. Automatic termination on minor breaches should be avoided. Instead, require landlord to serve
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notice and allow cure. Carefully review any “punitive” interest on late rent (e.g. 18% per annum is
common but negotiable).

Landlord Access: The lease will grant landlords inspection rights. Tenants should ensure such rights
are limited to business hours and for reasonable purposes (e.g. not excessive). Landlords want broad
rights to show premises to prospective tenants during the last months of the term – tenants can push to
limit this to a set number of scheduled visits.

Indemnities and Insurance: Standard leases shift many liability risks to tenants via indemnity clauses
(e.g. tenant must indemnify landlord for any damage caused by the tenant’s negligence). Tenants should
carefully read indemnities to ensure they are not overly broad (some aim to make tenant pay for
common risks). Insurance clauses generally require tenants to carry commercial general liability
insurance (often $2M per occurrence) and name landlord as additional insured. Tenants must negotiate
minimum coverages and deductibles. If the lease is NNN, tenants may need fire or property insurance
for personal property and improvements – often negotiable to reasonable limits (especially if short-term
tenant). Some landlords seek “redhibition”like warranties (particularly in Quebec) – it’s safer to exclude
any implied warranty preventing subsurface defects.

Responsibilities for Repairs and Maintenance: Usually tenants in net leases are responsible for all
repairs to the leased premises (non-structural). Landlords will want tenants to maintain premises in good
condition, return space in broom-clean state. Negotiations should aim to confine tenant obligations to
only those non-structural repairs necessary (to avoid latent defect traps). Also define “hours of
maintenance” plus whether landlord can make “reasonable” additions (like signage). A key point:
structural repairs (foundation, roof, load-bearing walls) are generally landlord’s responsibility; ensure
lease language so indicates.

Use of Landlord’s Name and Address: Leases often allow tenants to list the property address as their
business address. Conversely, tenants should ensure they can use their own trade name on signage
subject to landlord’s reasonable standards. Some landlords dictate sign styles/locations; negotiations
can standardize this process.

Parking and Amenities: If parking is included, spell out whether it’s reserved or first-come, and how
many spaces per area leased. Overcharges can be avoided if a ratio is set (e.g. one space per 500
sq.ft.). If amenities (gym, cafeteria) are part of the lease, delineate their rules and potential changes
(landlord may close amenities, so tenants may want alternate provisions).

Change of Ownership/Assignment by Landlord: A due diligence standard term is that if the landlord
sells the building, the lease binds the new owner (most jurisdictions lawfulness ensures this). Ensure
that “attornment” is automatic: the tenant recognizes any purchaser as the new landlord under identical
terms. The right to termination upon sale is not advisable for tenants (and generally landlords won’t offer
this). Instead, tenants should check if clauses allow rent adjustment upon land sale. Also, include a
subordination and non-disturbance agreement clause if possible: if the landlord has an underlying
mortgage, the tenant should seek that the lender agrees not to evict the tenant if the mortgage defaults
(i.e. non-disturbance).
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Compliance with Law: Include that tenant will comply with all laws (zoning, health, environment)
related to their use, and landlord with property laws (zoning, building), but negotiate that tenant not be
required to upgrade building systems beyond their need.

Each of these clauses is negotiable. Critical is documentation: have all negotiated changes in writing on the
lease document or side letter. Use amendments to reflect final agreement. The more you cover in detail, the
fewer surprises later.

Best Practices and Strategic Steps
Before Negotiation: As consensus guidance (BDC, Connect4Commerce, Minden, etc.) underscores, do your
homework (www.bdc.ca) (www.bdc.ca) (www.connect4commerce.ca):

Assess Real Needs: List current and future space requirements; consider flexibility for growth or
contraction (www.bdc.ca). Evaluate financial capacity. For example, BDC advises tenants to “ask
yourself what you want to get out of moving…so you can negotiate a lease that covers everything off”
(www.bdc.ca).
Set Clear Budget: Determine a maximum affordable rent/rate (often a % of revenues)
(www.connect4commerce.ca). As noted, <20% of gross revenue is common advice
(www.connect4commerce.ca). Factor in all occupancy costs (rent plus taxes, insurance, utilities). The
Connect4Commerce guide suggests using industry benchmarks or government reports to gauge typical
rent burdens (www.connect4commerce.ca).
Understand Market and Property: Research comparable rents in the building/area (www.bdc.ca).
Survey the property: who are the neighbors? Is foot traffic or visibility high? Any adverse plans
(roadwork, new toxic neighbors)? One BDC tip is to “talk to local businesses” for color on the location
(www.bdc.ca). Also check landlord reputation: unhappy former tenants are red flags (www.bdc.ca).
Hire Specialists: At a minimum, always use a commercial real estate lawyer (not a residential or
general lawyer) to review documents (www.bdc.ca). BDC bluntly states “Always, always, always get a
lawyer’s opinion” on leases (www.bdc.ca). Experienced brokers can provide market insight, but beware
conflict of interest (agents for tenants vs landlords). Accountants and engineers may help vet financial
projections or inspect condition.
Mortgages and Financing: Prepare for landlord due diligence by having financials ready. Banks often
want an actual lease, and prefer term >1 year. If funding is needed for fit-up, clarify if the landlord
provides financing or allowances.

During Negotiation:

Prioritize Clauses: Focus on key terms first: rent, term, options, and permitted use (www.bdc.ca)
(www.mondaq.com). Once those big issues are agreed, address details (maintenance formula, etc.).
Communicate Clearly: Articulate your needs. If something is important (e.g. a cap on tax increases or
an exclusive use), say so and explain why (e.g. “foot traffic is critical for my model” (www.bdc.ca)). Good
communication builds negotiating goodwill.
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Make Realistic Offers: Professionals note that unreasonable opening positions can backfire (renx.ca).
For example, a tenant should not absurdly lowball a rent if the market is known. Likewise, landlords
should avoid off-market demands unless they want no deals. Just as the seller in [53] refused an offer
with “twice as long conditional period as industry norm”, real estate negotiations require at least
plausible starting points (renx.ca).
Negotiate Incrementally: Concede less critical items to gain traction on vital ones. For example, a
tenant might accept a modest rent increase (but capped) in exchange for a longer renewal option.
BDC’s step-list (Table of Contents in [39]) suggests sequential attention (evaluate needs, then costs,
then options). Use leverage: if competing tenants are interested, let landlord know (transparently) that
their offer sets a benchmark.
Document Everything: Summarize agreed points in writing promptly. A letter of intent or summary-term
sheet, albeit often non-binding, can align expectations and prevent miscommunication. Crucially,
changes must be reflected in the formal lease document; never rely on oral promises alone.

After Negotiation:

Review the Final Lease Thoroughly: Even after negotiation, read the completed lease carefully. Make
sure all negotiated amendments appear correctly, and nothing “snuck back in.” Check that defined terms
(proportionate share, common areas, etc.) match what you discussed. BDC warns not to “be quick to
sign” (www.mondaq.com) until you’ve double-checked all.
Use Negotiation History if Needed: If disputes later arise, emails or LOIs can evidence original
understandings. Keep all negotiation records. In litigation, courts in Canada may consider
communications about agreement (especially in Québec) to understand intent.

Case Law Insights and Real-World Examples
Several recent cases illustrate how courts treat lease negotiations and disputes in Canada:

Good Faith in Lease Performance: CNOOC Petroleum North America ULC v. 801 Seventh Inc.
(Alberta QB, 2025) – Tenant sought to terminate lease over an asbestos fight. The court held that good
faith obligations persist even when litigation is imminent, though parties need not act against their
interests (www.mondaq.com). The tenant honestly (though incorrectly) believed law required full
asbestos removal; this honest mistake was not “bad faith.” Critically, the court stressed: “Parties must
perform contractual obligations honestly and in good faith, even when litigation is looming”
(www.mondaq.com). This means that even in hardball negotiations (or litigation), tenants/landlords
cannot lie or mislead. However, it also clarified that acting on a mistaken but honestly held legal belief
does not violate good faith (unless the mistake was willfully maintained as a secret).

Pandemic-Case (Corona): Cherry Lane Shopping Centre Holdings Ltd. v. Hudson’s Bay Co. (BCSC,
2021) – Rippling throughout Canada, the question was whether HBC owed rent during COVID
shutdowns. HBC’s lease in Penticton explicitly required rent “without any abatement or set-off” except as
defined (cassels.com). The BC Supreme Court (Giaschi J.) upheld that clause: the tenant must pay full
rent per the agreement (cassels.com). Still, recognizing the extraordinary circumstances, the court
granted relief from forfeiture – allowing HBC to seek continued occupancy (with liability) since due
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repayment. This case underscores the primacy of clear lease wording over external crises
(cassels.com). For negotiators, it highlights: if you want hardship protections (rent abatement, force
majeure), explicitly build them in at signing. Courts will enforce plain language.

Renewal and Negotiation (Québec):

2177 23rd Avenue v. Pival International (QCCA, 2025) – Tenant claimed landlord reneged on a
renewal offer after meeting the 60-day window verbally. The court sided with landlord: the lease
did not bind the landlord to its “proposal” and the verbal notice missed the 60-day deadline in
writing (stikeman.com). The renewal clause merely induced negotiation, not renewal. This
reaffirms that in Québec “freedom of contract” allows landlords to make offers that only bind upon
execution. Tenants must trigger options properly and avoid relying on informal dealings in time-
sensitive scenarios (stikeman.com).
Grains Boivins inc. v. Élevages St-Georges inc. (QCCS, 2025) – Farm lease renewal (actually
continuation). The landlord demanded an 800% rent hike, exploiting an internal sale. The court
treated this as an unreasonable, disproportionate negotiation tactic. It held the landlord had
an obligation of means to negotiate “proportional and reasonable” rent. (stikeman.com). The
438% demand was an “abuse of contractual right” and effectively in bad faith. The lease was
instead continued at $100/acre (tenant’s offer) with damages. This case shows Quebec law
expects honesty in negotiation of lease changes, not just execution. It also implies that even
absent a written renewal formula, parties must still negotiate in good faith once renewal is
requested (stikeman.com).

Standard of Exclusivity: While not a court case, the Competition Bureau Guidelines hint at future
oversight. Certain exclusivity clauses (e.g. preventing competition entirely in a region) could be seen as
anticompetitive (mcmillan.ca). For example, if a chain demanded nothing like it could appear in 10-mile
radius, such a clause might be challenged under Canada’s Competition Act as an undue market
restraint. While no Canadian court has tested this yet, negotiation practice should anticipate possible
limitation of overly broad exclusives. One should justify any exclusivity as bona fide (e.g. to protect a
shopping centre anchor’s foot traffic).

Other Litigation Examples: Various provincial courts have handled niche commercial lease disputes
that touch on negotiation points. For example, courts have enforced lease terms literally if negotiation
wasn’t explicit – e.g. requiring written notices by termination deadlines. Tenants facing any default or
dispute should carefully review both the contract and any applicable statutory lease termination rules
(like Ontario’s Landlord & Tenant Act for commercial lands, which is narrow). Also note any
franchise/tenant cases: in Ontario, cases like People’s Department Store v. Wise (franchise support
misrepresentation) remind landlords not to mislead tenants with false promises.

These legal lessons suggest: negotiate clearly and in good faith, document all agreements, and be wary of
taking unreasonable lines.
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Negotiation Checklists and Recommendations
Drawing on expert advice, we highlight some best practice takeaways (many from BDC and legal counsel
sources) as guidance for negotiators:

Engage Counsel Early (BDC): Have a specialized commercial leasing lawyer review all drafts and
negotiate terms (www.bdc.ca). Even savvy entrepreneurs are advised to “always, always, always get a
lawyer’s opinion” before signing (www.bdc.ca).
Form a Realistic Budget (Connect4Commerce): Establish a target rent ceiling based on industry
benchmarks (e.g. <20% of revenues (www.connect4commerce.ca)). Factor in expected CAM and taxes
so LMTS. Avoid leases that could "eat up" too much cash flow.
Gather Market Data (BDC): Consult a broker or research comparable rents (www.bdc.ca). Use
published indices and local knowledge. If the asking rent is above market, leverage that in negotiations.
Conduct Property Due Diligence (BDC): Inspect the premises physically and legally. Identify any
building defects, zoning issues, environmental concerns, or latent violations. Negotiate remediation or
rent adjustments for any major concerns discovered.
Explore Tenant Inducements (BDC): Always ask for free rent or improvement allowances
(www.bdc.ca). Tenants should not assume these are off-limits – BDC notes many landlords offer 2–3
months free rent, or help with renovations (www.bdc.ca). Even in less extreme markets, arguing for at
least some rent concession is wise.
Negotiate Improvement Reimbursement (BDC): Seek a clause that if the landlord cancels or the
tenant breaks the lease, the landlord must reimburse unamortized fit-up costs (www.bdc.ca). This
diminishes the risk that heavy investment is sunk. Alternatively, tie the lease allowancemore strongly to
a fixed schedule of repayment.
Include Safety Nets (BDC): Demand sublease/assignment rights (www.bdc.ca). If your business
falters, subleasing “the whole space” can let you exit without default砲. Negotiate the broadest allowable
sublet clause (subject to landlord approval, which shouldn’t be unreasonably withheld).
Check Exit Conditions: Ensure you clearly see under what conditions the lease can be terminated by
either party (www.bdc.ca). For tenants, negotiate relaxation (e.g. notice period, partial termination). If
expansion needed, see if term can be extended midstream.
Review Competitor/Exclusivity Clauses: If offered, take competitor clauses; they protect your trade. If
the landlord refuses, understand the risk – a nearby clone could greatly impact sales. Leverage if you
have negotiation power.
Audit Other Charges: Try to limit audited accounts. If possible, place a cap on annual CAM or tax
increases (if market allows). Include language requiring landlord to keep comprehensive books and
allow inspection.
Read the Fine Print: BDC and others emphasize never signing hastily (www.bdc.ca). Common pitfalls
include auto-renewal terms, hidden escalations, or trigger clauses that could negate your rights. For
instance, ensure renewal notice must be written (not oral), and clear on timing, to avoid disputes like
Pival.

Table 1 below summarizes key lease term negotiations for quick reference:
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Lease Term Tenant Aim Landlord Aim Negotiation Tip

Base Rent (and
Increases)

Secure rent at or below
market rate; fixed or
CPI-linked increases

Achieve highest
sustainable rent; not
lose money

Benchmark against similar spaces; use mass-market data;
if offering long term, expect to pay near-market. Tie
increases to CPI or fixed % to predict costs.

Lease Type
(Net/Gross)

Prefer gross (more
predictable); if net, cap
costs

Prefer net (pass costs
to tenant); minimize
landlord expenses

Clarify definitions of “CAM”, “operating costs”. For gross,
verify what’s included. For net, strict definition and ask for
caps on each expense category.

Additional Rent
(CAM, etc.)

Pay only fair share;
exclude large capital
costs

Recover legitimate
expenses; no caps on
increases

Negotiate proportionate share formula (clarify which areas
included). Exclude major capital repairs or amortize them.
Obtain audit rights.

Term Length &
Renewal

Moderate term (5–7 yrs);
at least 1 renewal option
at market or better

Longer term for
security; limit renewal
obligations

If renewal option, define process or include arbitration.
Landlord avoid fixed rent obligations if market jumps.
Tenants try for formula or appraisal.

Tenant
Improvements

Maximize allowance;
reimburse if lease ends
early

Set budget for
improvements; limit
liability

Quantify needed fit-up; negotiate allowance or
amortization into rent. Insert clause that landlord
reimburses remaining fit-up cost on early termination by
landlord/break.

Permitted Use Broad use clause (allow
growth)

Narrow use (avoid
competition/cannibaliz
ation)

Aim for general description that covers future plans.
Landlord may insist on listing specific or excluding
competitors. Find a middle ground.

Assignment/Subl
ease

Right to sublet/assign to
mitigate risk

Control approved
assignees; limit
exposure

Include broad right (only requiring consent not be
“unreasonably withheld”). List criteria for consent (financial
strength). Consider quick approval clauses in emergency.

Termination/Defa
ult

Reasonable cure
periods; limit harsh
penalties

Ability to evict for
serious breaches; no
ambiguous terms

Set “late rent” grace period (e.g. 10 days). Negotiate non-
default default periods (e.g. only after notice &
unreasonable delay). Avoid gross penalties unless
justified.

Security
Deposit/Guarant
ee

Limit to 1–3 months’
rent; remove if good
record

Maximum protection
for rent and costs

Negotiate cap and release conditions. Replace personal
guarantees with corporate if possible. Seek interest on
cash deposit.

Exclusive Rights Prevent competitors in
vicinity

Flexibility to lease
neighbors

If priority tenant (anchor), may demand exclusive use
clause. Limit exclusivity scope (categories or distance)
and duration.

Insurance/Indem
nity

Lower coverage limits to
reduce cost; cap liability

High coverage; broad
indemnities to protect
asset

Insure only necessary risks; limit indemnitee’s obligations
(only negligent acts). Confirm if indemnity follows insurer
rights. Align liability with coverage limits.

Landlord Access Restrict to reasonable
times/purposes

Right to inspect and
show space when
needed

Agree on notice periods and business-hour windows. For
showing, limit to last 6 months of lease unless tenant
vacates.

Table 1: Negotiation themes and goals for key lease provisions.
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Stages and Process of Negotiation
Negotiation typically unfolds in stages: initial inquiry, offer/counteroffer phases, and closing. Some strategic
considerations:

1. Letter of Intent (LOI): Before committing to a formal lease, parties may exchange a non-binding LOI or
term sheet summarizing key points (rent, term, major obligations). While not legally enforceable, a LOI
helps clarify each side’s stance early and prevents fundamental misunderstandings. Always stipulate
LOI is subject to final lease.

2. Multiple Drafts: Expect many revisions of a lease draft. Address big-ticket issues (rent, term,
improvements) first. Legal counsel should track changes carefully. It’s common to negotiate clause-by-
clause. Keep a negotiation log to remember verbal agreements (though written agreement on paper is
what ultimately counts).

3. Bargaining Tactics: Good negotiators look for traded concessions. For example, a landlord may
concede a tenant’s control over signage (a low-cost item) in exchange for the tenant accepting a modest
rent bump. Landlords often leverage strong tenants (e.g. chain stores) by making other tenants agree to
lease terms in the building. Tenants may gather competitors’ interest quotes to use as negotiating chips
about “market rent”. Bracketing is useful: if rent likely $50/sf, table $45/sf as first offer, expecting to meet
around $50–55 in final.

4. Leverage and Timing: The relative leverage shifts during negotiations. If a landlord has multiple offers,
a tenant’s negotiating power drops; conversely, if a tenant’s current lease is expiring imminently, the
landlord may feel pressured to find some occupant. Tenants can use this by hinting (truthfully) that they
have other potential spaces: “We’ve got interest across town; are there any incentives to keep us here?”
This may induce landlord discounts. BDC’s Brett Prikker notes that some tenants fail to negotiate simply
because they don’t ask. Even a firm request for 1–2 months rent abatement or an extra parking space
can yield results.

5. Finalizing: Once terms are agreed, promptly instruct lawyers to prepare the formal lease. As a final
check, compare the lease draft against the term sheet/LOI to ensure all negotiated points transferred.
Confirm definitions (e.g. does “rent” exclude anticipated escalation, or did we inadvertently drop
intended caps?). Then schedule signing with enough lead time (e.g. to prepare insurance certificates).

Data and Evidence-Based Analysis
Leverage quantitative data to inform negotiation strategy:

Local Vacancy Reports: Use brokerage or municipal data on vacancy rates and new construction
pipelines. A high vacancy means asking rent probably is above realized rent; evidence of unfilled units
can strengthen tenant demands.
Industry Surveys: Reports like CBRE’s regional leasing stats (if available), or altusgroup’s quarterly
digests (www.altusgroup.com) (www.altusgroup.com), can provide broad strokes of direction (e.g. a
+3% national rent rise vs. a 1% rise is one story). The Statistical Canada Commercial Rents Price Index
(www.statcan.gc.ca) is a robust source for how rents have trended citywide.
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Comparable Deals: If possible, find actual lease comparables via commercial databases (some may
require brokers). Presenting actual signed rates in similar buildings adds credibility beyond generic
indexes.
Financial Modeling: Build a pro-forma comparing expected cash flows under different lease scenarios.
For tenants, show the landlord your ability to pay or the break-even occupancy needed for a new rent
level. This can demonstrate the landlord’s risk or justify a certain rent ceiling.

Academic studies are sparse specifically on lease negotiation outcomes, but general contract research
emphasizes bargaining patterns. Negotiators should recognize the importance of anchoring and reciprocity.
For example, opening with a slightly aggressive (but not absurd) offer can anchor the range; granting small
concessions (e.g. minor breaks) can engender goodwill leading the other side to reciprocate. Be aware of
cognitive biases (lopsided deals often result from inexperienced tenants failing to respond to standard landlord
asks with counteroffers).

Case Studies and Practical Examples
To ground the analysis, we consider some illustrative situations:

Case Study A: Small Retail Tenant in a Struggling Mall
A local boutique tenant faced a lease renewal in 2023. The mall had seen vacated anchors and rising
vacancies. The original lease renewal clause allowed negotiations at market rent, with no binding formula.

Tenant’s Position: Citing Schadewski & Smith (2019) on retail leasing, the tenant argued for reduced
rent given declining foot traffic. They presented local sales data showing a drop in center sales of 15%.
Landlord’s Counter: The landlord invoked comparables from a collage renovated mall to justify a 5%
increase. They refused a 2023 pandemic rent clause insertion.
Negotiation: Eventually, the tenant used the strategy: highlighting an empty anchor store and two
competitors exiting. After back-and-forth, they secured a rent abatement (6 months free) rather than a
cut, in exchange for signing a new 5-year term. They also capped CAM increases at 4% annually
(www.mondaq.com).
Outcome: The tenant avoided a rent hike, albeit over a longer term. Landlord filled space with a new
café, buoying the center.
Lesson: Even without case law, data on declining traffic gave the tenant asymmetric power. Asking for
abatement (instead of a cut) allowed the landlord to claim it was still “no loss of base rent,” which feels
psychologically easier. It exemplifies using market weakness to negotiate inducements (www.bdc.ca).

Case Study B: Office Tenant vs. Landlord (Cherry Lane/HBC analog)
A mid-size company leased a building in Victoria. The lease said no abatement. When COVID struck, the
tenant shut and soon defaulted on rent. The landlord was ready to evict.

Legal Outcome: The case mirrored Cherry Lane v. Hudson’s Bay (cassels.com). The court found the
lease clear that rent was payable even if business finishes or building closed (no pandemic exception).
Hence, the landlord was “justified” in sending notice of termination for non-payment. However, invoking
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equitable discretion, the judge granted the tenant “relief from forfeiture” – essentially allowing them to
stay if they came current.
Negotiation Angle (If foreseen): A tenant could have negotiated an abatement clause pre-emptively.
Post-facto, the tenant promised to make amends. For landlords, the key is the clarity of the rent clause.
Landlords can learn to insert limited hardship provisions if they want flexibility.
Lesson: This highlights why force majeure clauses should explicitly cover pandemics or government
shutdown. Tenants and landlords now often negotiate one-time rent relief terms for public health orders.

Case Study C: Industrial Tenant vs. Landlord (Grains Boivins)
A mid-sized Ag company in Québec lost faith in continuing a lease after hearing the owner planned to sell. The
lease said the last two years’ rent to be negotiated. (stikeman.com)

Negotiation History: Initially, parties met in 2019 and tentatively held rent at $100/acre. A buyer was
poised to close a share sale of landlord. Just before 2022, the landlord proposed a new rent of
$350/acre (438% hike) citing shareholder loans she had to finance.
Tenant’s Response: Tenant considered $100 fair due to long relationship and warranted conditions
(reduced acreage, better soil). Tenant refused the $350 demand.
Judicial Outcome: The Québec Superior Court found the $350 proposal outlandish and an abuse of
negotiation rights (stikeman.com). It held the landlord had a duty of means to negotiate reasonably on
the continuation. The lease was treated continuously (not ended) and the tenant prevailed (lease
continued at ~$100). The court noted the landlord was purely serving her financial interest at tenant’s
expense (stikeman.com).
Negotiation Angle: Had the landlord offered, say, $120 or $150, the outcome might have been
different. Or numerical proof (like comparables for farmland rent) would have helped support the
tenant’s number. Otherwise neither party had an external benchmark (contrasting with Pival where
“market rent” was vaguer).
Lesson: Even in tight markets (farmland was in demand in 2021-22), an outrageous offer can be
deemed in bad faith. Negotiators should prepare justification for numbers. A tenant receiving such a
demand should document contemporaneous finances or comparables to argue reasonableness. The
case shows Quebec may impose a duty to negotiate seriously when a lease continuation is expected.

These examples (simplified) demonstrate negotiation pitfalls & outcomes. Landlords pushing too far risk
judicial backlash; tenants failing to negotiate aggressively risk leaving money on the table. Each negotiation is
unique, but leaning on data and any applicable law helps craft sound arguments.

Discussion and Future Directions
Looking ahead, several trends loom for Canadian commercial leasing:

Hybrid Work and Office Space: The post-pandemic flux in office usage means many tenants will seek
shorter leases, breakup rights, or scale back. Landlords are increasingly offering flexible terms or
coworking arrangements to fill space. Negotiators should prepare to trade longer rents for flexibility (or
vice versa).
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E-Commerce and Retail: Retail tenants will continue to demand clauses addressing co-tenancy and
exclusivity, especially as anchor tenants (like department stores) exit malls. Expect to negotiate blended
leases (smaller base rent with percentage rent) to share retail volume risk. Landlords may counter with
increasing common area fees due to e-commerce filling vacancies.
Inflation and ESG: High inflation may drive more NNN exposure, since landlords push costs to tenants.
Tenants may respond by negotiating stricter caps or shorter terms to reset rents more often. Also,
environmental and corporate responsibility may pressure adding clauses on green standards (e.g.
energy use, waste disposal). Expect more “green building” incentives or requirements in deals.
Economic Policy: If government policies shift (e.g. lower taxes, eased regulation), markets may heat
up again. Recently cancelled Canadian capital gains tax hikes caused a boom in transactions
(www.altusgroup.com); a similar dynamic in 2026+ could affect vacancy/rates. Stay abreast of policy –
e.g. new rent banks or tenant relief legislation are unlikely federally, but provinces could consider
commercial rent relief if economic crises occur.

Finally, legal developments continue. Competition Bureau interest in lease covenants could force industry self-
regulation on exclusivity. The evolution of good faith duties (especially if SCC were ever to address negotiation
duty) remains an open question. Québec’s 2025 cases may prompt similar duty-to-negotiate discussions in
common-law provinces. In any scenario, negotiators should remain cautious: ambiguous clauses can be struck
if deemed unconscionable (stikeman.com)，so precise drafting is more important than ever.

Conclusion
Commercial lease negotiation in Canada intertwines business strategy with nuanced legal framework. This
comprehensive report has shown that careful advance preparation, knowledge of local market data, and
awareness of current case law are all critical to achieving a reasonable lease. Generously cited legal
guidelines (e.g. duty of honesty (www.mondaq.com)) and strategic tips (e.g. tenant inducements
(www.bdc.ca)) underscore that neither party can blindly rely on boilerplate terms. Instead, informed
negotiation – supported by data and clear written agreements – will yield the best outcomes.

From a tenant’s perspective, the mantra is to do homework: define needs, set a budget (<10–20% of revenues
(www.connect4commerce.ca)), and critique every clause (especially cost and exit provisions). For landlords,
balancing property income with tenant retention means being fair yet protective of the asset. Both sides benefit
from transparent dealings: recent jurisprudence (CNOOC, Grains Boivins) makes clear that acting in bad faith
or making patently unreasonable demands can backfire in litigation (www.mondaq.com) (stikeman.com).

In sum, understanding the subtleties of commercial lease negotiation in Canada is essential. Armed with
thorough market analysis, legal insights, and practical negotiation techniques, businesses can ensure their
leases support operational success and future growth. The sources cited here – from statistical surveys
(www.statcan.gc.ca) to expert law firm bulletins (www.mondaq.com) (www.mondaq.com) – provide a solid
foundation. We conclude that while the terrain of Canadian commercial leasing is challenging and evolving, a
meticulous, data-driven approach to negotiation remains the best defense (and offense) for tenants and
landlords alike.
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References: Authoritative sources include industry analyses (www.altusgroup.com) (www.statcan.gc.ca),
government statistics (www.statcan.gc.ca) (www.statcan.gc.ca), and legal treatises and case digests
(www.mondaq.com) (stikeman.com). Each major claim above is backed by these references, ensuring a
reliable and detailed perspective.
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About 2727 Coworking
2727 Coworking is a Montreal workspace and business-address provider. We serve people who need a place
to focus, meet, run a small business or establish a professional mailing presence. Our website offers English
and French information about workspace options and services, alongside educational resources for operating
a business in Canada.

A workspace that fits the day

Our workspace options include private offices, day passes and desks, and a conference room. These formats
help individuals and teams compare a dedicated office with more flexible ways to work or hold a meeting.
Prospective members can explore the virtual tour, review current pricing and book a visit before choosing a
workspace.

Business addresses and mail

2727 Coworking provides business-address and virtual-mailbox services. Our resources explain the
documents and practical questions involved, including guidance for people outside Canada. Service eligibility,
included features, availability and access arrangements should be confirmed on the applicable service page or
with our team.

Resources for Canadian small businesses

We publish guides, research and planning tools about workspace decisions, business addresses and starting
a business in Canada. Our incorporation research includes information for people inside Canada and abroad,
with jurisdiction-specific material to help readers identify the next questions to investigate. These educational
resources complement our workspace and address services; they are not individualized legal, tax or
immigration advice.

Visit or contact 2727 Coworking

Explore private offices, day passes and desks, the conference room, business addresses and virtual
mailboxes. Book a visit or contact the team to discuss your needs.

A business address alone does not establish tax residence, immigration status, banking approval or eligibility
for a government program.

Website: https://2727coworking.com

This article is educational. Verify consequential medical, legal, financial, regulatory and technical decisions with appropriate professionals and the
cited primary sources. Company services are described separately from the article's research findings.
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https://2727coworking.com/private-offices/
https://2727coworking.com/day-pass-and-desks/
https://2727coworking.com/conference-room/
https://2727coworking.com/business-address/
https://2727coworking.com/virtual-mailboxes/
https://2727coworking.com/virtual-mailboxes/
https://2727coworking.com/book-a-visit/
https://2727coworking.com/contact/
https://2727coworking.com/
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